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SUMMARY

In its Comments NYNEX commended the Commission for its open-ended and
inclusive approach in the Third NPRM. We supported both the proposed band
segmentation plan and the proposed LMDS auction plan. Importantly, we urged that the
LMDS spectrum be made available at auction -- and awarded as a pioneer’s preference --
in the smallest viable blocks. This will encourage a diversity of services and providers
and promote the deplovment of spectrallv-efficient digital technology. In addition, we
urged that a Technical Advisory Committee (*“TAC™) be formed to answer certain
technical questions affecting spectrum use and sharing.

[n these Reply Comments. NYNEX responds to certain competition-limiting
proposals that would preclude the participation ot some interested parties and would
commit the entire 1000 MHz of LMDS spectrum to only one entity in each market (by
auction or award). The 1. MDS spectrum is versatile and precluding auction participation
might eliminate those with the greatest interest in providing competitive services.
Similarly, auctioning only the entire 1 GHz block would preclude those that could
efficiently use lesser amounts to provide innovative and competitive services. Moreover,
this would either encourage the buildout of antedated analog technology or facilitate the
private remarketing of spectrum by auction winners using digital technology systems.
Finally, both the need to assess the timetable for digital technology development and to

address important technical questions raised by commenters strongly support the

establishment of a TAC.
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NYNEX REPLY COMMENTS

NYNEX Corporation, on behalf of its subsidiaries (collectively “NYNEX"),
hereby submits its Reply Comments responding to the comments of various other parties
filed September 7. 1995 in these proceedings.

L. INTRODUCTION

In its Comments, NYNEX commended the Commission for the open and inclusive
approach that it has established for the delivery of diverse services in the 27.5-29.5 GHz
Frequency Band at issue in the Third Notice of Proposed Rulemaking and Supplemental

Tentative Decision (“Third NPRM™), released Tuly 28, 1995. [.ike the Commission,
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NYNEX regrets the inability of the Negotiated Rulemaking Committee established in this
proceeding to reach fully developed spectrum sharing proposals.l NYNEX supported the
Commission’s spectrum segmentation proposal as a reasonable “second best” solution.
NYNEX further supported the Commission’s determination to allocate 1000 MHz to
LMDS providers (albeit in 850 MHz and shared 150 MHz segments), to promote the use
of this spectrum for all potential uses and providers. and to allow the services

subsequently established to be provided on both common carrier and non-common carrier

bases.

NYNEX pointed out. however, that certain technical specifications in the Third
NPRM unnecessarily limit competition in contravention of the Commission’s purposes.2
In addition, NYNEX urged that the Commission support multiple competitors and
expansive customer choice of new services. as well as efficient digital technologies. by:
(i) offering spectrum blocks for auction in the smallest economically viable blocks; and,
(11) allowing providers to aggregate such blocks There should be no market allocation or
auction to one entity to the preclusion of others (including the participation of others in
the New York BTA, awarded in part to CellularVision under its pioneer’s preference).3
Inasmuch as certain technical issues remained open as to the necessity for limiting

specifications and sole-provider spectrum requirements, NYNEX urged the Commission

Second Notice of Proposed Rulemaking, 9 FCC Red. 1394 (1994). NYNEX actively participated as
a member of this NRMC through its NYNEX Science & Technology organization.

NYNEX Comments at pp. 2-4.

(3]

1d. at pp. 5-6.
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to establish a Technical Advisory Committee (“TAC™) to produce data which would serve
as the foundation for the Commission’s procompetitive approach. Finally, NYNEX
pointed out that the TAC could act without any measurable delay to the proceeding now
that the Commission and commenters had focused the issues.*

Now, not surprisingly. the comments of many others have urged a narrowing of
the Commission’s inclusive approach. NYNEX tocuses in reply on the LMDS spectrum
in which it has an interest.” Here, some argue that certain participants should not be
permitted to bid, while one argues that the bidding itself should not take place. Others
contend that all of the .MDS spectrum in each BTA should be auctioned (or awarded) to
one entity as a precondition of the auction. Still others argue for additional technical
specifications that may exclude spectrum utility. although some present technical
information that -- upon further examination -- might increase spectrum utility.

As discussed below. these comments individually and collectively reinforce the
need for procompetitive .MDS auction rules and awards based on the most efficient
technologies, and for the establishment of a TAC' to answer technical questions affecting

spectrum use and sharing.

NYNEX Comments at pp. 7-8.

We do not, for example, address the myriad of commenters who argue that satellite spectrum should
not be auctioned, or suggest the development of particular United States positions for presentation at
the World Radiocommunications Conference (*“WRC™ Others will undoubtedly develop these
points further in their Replv Comments.
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II. THE COMMISSION SHOULD MAINTAIN
ITS INCLUSIVE AUCTION APPROACH

Numerous parties support the Commission’s inclusive approach, pointing out that
there are neither legal nor sound policy reasons to preclude participation by all entities.’
However, several argue that the Commission should not permit local exchange carriers
(“LECs™) or wireline cable companies (“CableCos™ to participate in the LMDS auctions.
Specifically, M3ITC argues that the Commission should restrict LMDS ownership for
both entities since LMDS offers a competitive alternative for the services either or both
provide today.7 It turther argues that MMDS/LLMDS cross-ownership should be
restricted. Entertainment Made Convenient (“EMC™) argues that only 50 MHz of
spectrum should be available to the “dominant [[.EC and CableCo] local service
provider(s)”. under its scheme for multiple licensees © RioVision of Texas states that:

“The Commission [should] carefully weigh possible cross-
ownership regulatory provisions with respect to other video
and telephony providers so that entrepreneurial LMDS
companies have maximum ability to provide direct
competition to those providers in keeping with the
Commission’s long-standing policy of marketplace
regulation.™ )

MB3ITC also requests that the Commission proceed by a lottery process, rather than by

competitive bidding in an auction.

See, e.g., Comments of Texas Instruments at pp. 17-18
Comments of M3 Illinois Telecommunications Corporation (“M31TC™) at pp. 3-4.
Comments of Entertainment Made Convenient at pp. 7- 8

Comments of Rio Vision. Inc. at p. 3.



In fact, the Commission has already carefully weighed the need for competition in

its First NPRM in this proceeding. ' The resuiting proposed rules do not contain any such

eligibility restrictions. Instead, the Commission has sought to further the public interest
by facilitating competition to its maximum extent. The Commission has properly
refrained from choosing among “entrepreneurial” providers as RioVision requests or from
arbitrarily handicapping a lottery by eliminating certain participants as M3ITC requests.
The public interest will be served in the auction process by enabling those with the
greatest commitment to serve. and the highest economic level of interest, to compete. Far
from excluding the [LECs or CableCos, the great versatility of this immense spectrum to
provide video, telephony and other services favors the competition of all prospective
providers. It may well be that the public will best be served by enabling the strongest
local CableCo to compete with the LEC. or vice versa. Only a legitimate concern that
spectrum would be purchased and “warehoused™ could arguably warrant such a
preclusion. This is a greatly improbable prospect. as discussed in detail by GTE."

For the same reasons. there is no a priori basis for the Commission to restrain the
interests of LEC or CableCo competitors to limited amounts of available spectrum as

EMC suggests. But EMC is correct to a degree That is, the Commission should

10

In the Matter of Rulemaking to Amend Part 1 and Part 21 of the Commission’s Rules to Redesignate
the 27.5 - 29.5 GHz Frequency Band and to Establish Rules and Policies for Local Multipoint
Distribution Service.. Notice of Proposed Rulemaking. Order, Tentative Decision and Order on
Reconsideration, 8 FCC Red. 557 (1993) (“First NPRM™). recon. pending.

Comments of GTE at p. 8.
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facilitate the interests of all competitors that believe they can best serve the public with a
segmented portion of LMDS spectrum. We discuss this need below.
[ll. THE COMMISSION SHOULD AUCTION [.LMDS SPECTRUM

IN THE SMALLEST VIABLE BLOCKS

In the Third NPRM the Commission sought comments on the size of the blocks it

should auction for LMDS." Specifically. the Commission inquired whether spectrum
should be auctioned in one. two or three blocks. NYNEX responded by noting that. with
the advent of digital technology, the versatility of the LMDS spectrum would permit
multiple parties to use smaller blocks very effectivelyv. Conversely, we noted that
awarding a single block would preclude these uses and. indeed. encourage inefficient use
of outdated analog technology.

Many parties supported the auction of the total spectrum in each market to only
one entiry.13 Their arguments were generally based in the premise that this gave the
auction winner enough spectrum to develop an cconomically viable service or services.
For example, BellSouth notes that;

“I'TThe Commission has tentatively concluded that to the extent
LMDS systems are used to provide video services, LMDS will be
competing in a multichannel video programming distribution
(*MVPD™) market. Notice at 9 77. BeliSouth agrees with the
Commission that the MVPD market should be defined to include
“cable operators, DBS providers, wireless cable systems, satellite

master antenna television stations and video dialtone systems.” Id.
The Commission itself recognized that “there may be significant

" 1d. at paras. 77-79.
See, e.g., Comments of BellSouth at pp. 5-6
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competition facing LMDS service providers from providers of other
services.” 1d. at 9 88."

Although NYNEX agrees with all of the foregoing. none of it addresses why a single
entity is needed to develop different services or why smaller blocks in different markets
do not offer a comparable economic incentive to more competitors.

Most importantly. these arguments presuppose the buildout of outdated analog
technology to produce enough channels to compete. Indeed. NYNEX understands that
hundreds of channels could be produced over the full 1 GHz using digital technology. In
fact, it is extremely telling that the “pioneer™ in [ MDS technology (CellularVision)
concedes that only 425 MHz -- less than one-half of the spectrum it seeks -- can support
at least 50-200 channels.” Further. it can do so even after sacrificing spectrum-efficiency
to other factors in the “lowest-possible-cost | MDS implementations”. ' The
Commission is not obliged to support the use ot antedated technology so that auction
winners can, in CellularVision’s terms. “maximize the return on investment in
s.pec‘crum.”]7

Others defend the weakness in this position by arguing that digital technology is

not yet ready for deployment. " This argument wrongly presupposes that service

Id., atp. 6.

Comments of CellularVision at 16, n.23

1 Id. at 30.

74

See, e.g., Titan Information Systems at pp. 3-4
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buildout will occur when there is no reasonable likelihood that any buildout of LMDS
will occur for at least a vear. But even if this buildout could be completed in the next
year, it would be poor public policy for the Commission to encourage the construction of
antedated technology requiring an inefficient and wasteful use of spectrum.

The case for one block at auction per market 1s irrefutably belied by the argument
advanced by many of the same parties that the auction winner should then be able to
disaggregate and freely lease its unused spectrum.w These parties look clearly down the
road to when -- in the not-too-distant future -- the spectrum owner will be able to use
more efficient digital technology. thus enabling the remarketing of “unnecessary™
spectrum.

The Commission anticipated both this advance of technology and these requests:

“[W [e are aware that continued improvements in technology may
eventually make it possible for individual licensees to reduce the
amount of spectrum they need for the types of services they propose
to provide. Accordingly, we propose to permit spectrum
disaggregation of spectrum by LMDS licensees. Commenters
favoring disaggregation should address how a licensee would
accomplish such disaggregation and what procedural and substantive

rules the Commission should promulgate for licensing disaggregated
) W2
licensees.™

" Comments of CellularVision at p- 17: Comments of Endgate at p. 4. Comments of GHz Equipment

Company (“GEC”) at p. 4; and Comments of Pacific Telesis Wireless Broadband Services at p. 2.
See, e.g., GEC view that “an operator should be entitled to lease spectrum as the operator sees fit in
order to fully accommodate alternative uses ot the spectrum.” Id.

Third NPRM at para. 80

20
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Contrary to the implicit claims of the “single entity” proponents, there is no
compelling reason why the Commission should struggle now with new rules in order to
countenance and facilitate the private brokering ot spectrum. Instead, the Commission
should seek to determine the size of spectrum blocks that will support economically
viable service in later 1996 and beyond. and offer these at auctions.”’

As indicated in our Comments, NYNEX helieves that the Commission can best
develop data on digital technologies through a TAC Based on the technical presentations
to the NPRM. our discussions with suppliers. the progress made towards digitalization in
comparable services such as MDS and DBS. and the continued advances in MPEG
standards and technologies. we are confident that the technical ability to provide multiple
television channels within the now standard 6 MHz NTSC channel will be available
within the time frame for deployment in this proceeding. Digital capabilities will, in fact,
permit service providers to offer several communication services, and more TV channels
than are presently offered by current cable (both wired and wireless) providers, using only
a fraction of the 1 GHz. There is no evidence that ] MDS spectrum inherently cannot be
used as efficiently as MDS spectrum (about 200 digital channels per 189 MHz) if the
network design does not sacrifice spectrum for other cost elements. supra. The

Commission should not disregard these capabilities when establishing the auction

In doing so, the Commission would be lending its support and leadership to the deployment of state-
of-art digital technology for LMDS providers. as it has done for Digital Broadcast Satellite (“DBS”)

providers, and as it has promised for Multipoint Distribution Service (“MDS”) providers.
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spectrum blocks, and ultimately the LMDS market structure. in this proceeding. Nor
should it preclude the bidder which may wish to pursue a smaller block of spectrum for a
non-video use. Nevertheless. if the Commission feels compelled to offer the spectrum for
auction in major segments. it should adopt no less than the three segment plan it

proposed.

IV.  THE COMMISSION SHOULD NEITHER CONDITION ITS

PIONEER’S PREFERENCE ON ANALOG TECHNOLOGY NOR

EXCLUDE OTHERS BECAUSE OF ITS USE BY CELLULARVISION

In its Comments. NYNEX supported the recognition of CellularVision for a
pioneer’s preference award in the New York BTA™ CellularVision has clearly led the
way in demonstrating the viability of LMDS analog technology. Although the
Commission departed from its usual practice by specitving the New York market as a
pioneer’s preference area. CellularVision has indicated that it will accept this
designation.23

NYNEX further urged the Commission to depart from its usual practice by permitting
CellularVision to use more spectrally-efficient digital technology in its future use of the

awarded spectrum.24 We noted that it would make little sense to constrain CellularVision to

antedated technology in the nation’s premier market. Surprisingly, CellularVision itself has

* NYNEX Comments at p. 6.

Comments of CellularVision at p. 9.

' NYNEX Comments at p. 6.
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apparently acceded to the “requirement that CellularVision substantially use the design and
technologies upon which its award is based within a reasonable time after receiving its
license.”® It is now reportedly on its way to rolling out further services to the public.

On one hand, it may be that CellularVision soon plans to introduce digital technology
as foreshadowed obliquely by its advice that this “condition is reasonable, as long as it is
flexible enough to permit CellularVision to implement system enhancements that are realized
by the continuing development of its technology . “** Thereafter. CellularVision proposes
to be allowed to disaggregate its spec‘[rum27 and then to freely transfer or assign its
interests.”® As above. the Commission should neither countenance nor facilitate the private
brokering of LMDS spectrum. especially where such a resuit is unnecessary; rather, spectrum
should be made available at auction in the smallest segments commercially and technically
necessary.

On the other hand. if CellularVision intends to ubiquitously deploy analog technology,
the Commission is squarely presented with the conundrum we addressed earlier. That is, it
can “award” a vast amount of spectrum to one entity (precluding all others) and require its

inefficient use, or it can “‘award” a lesser amount to that entity (enabling others to participate)

Comments of CellularVision at p. 12.
% 14

1d. at 17: (“[w]hile CellularVision firmly believes that an LMDS operator needs 1000 MHz to be
competitive in today’s marketplace, disaggregation of spectrum will afford LMDS operators the
flexibility to operate with less spectrum should that become possible in the future... ).

1d. at 20. Perhaps this is the same result that GTE Services urges the Commission to avoid by
enforcing its usual “same design/same technology™ rule. Comments of GTE Services at p. 10.



and enable -- indeed promote -- its efficient use. NYNEX maintains that the latter is clearly
the preferable approach. and can be best facilitated by the Commission’s own disaggregation
of spectrum for award and auction.”” The actual spectrum needs of service providers will

then become apparent in their bidding conduct.

V. A TECHNICAL ADVISORY COMMITTEE SHOULD BE
ASKED TO ANSWER OPEN TECHNICAL QUESTIONS

In its Comments, NYNEX proposed that a TAC be established to answer open
technical questions. Foremost among these is the timeframe in which digital LMDS
equipment would be available for deployment. As above, this is the most critical market
structure/public interest question relating to . MDS 1t alone would warrant establishing
the TAC.

A review of comments reveals numerous other issues requiring technical resolution by
the TAC. For example. many parties have commented unfavorably on the power
requirements being considered (EIRP -52). " Some have even stated that this requirement

will frustrate economical LMDS if left unchanged. ' Numerous others suggest that the issue

Interestingly, CellularVision discusses at length the cost of transition to digital technology once an
analog system is built. Id. at 14, n.18. In view of this fact, it is likely that most providers (unlike
CellularVision) will contemplate building a digital system in the first instance.

" See, e.g., Comments of BellSouth at p.13; Comments of CellularVision at pp. 26-27; Comments of

Hewlett-Packard at pp. 2-3: Comments of Northern Telecom at pp. 8-9; and Comments of Texas
Instruments at pp. 21-22.

' Comments of Hewlett-Packard at pp. 2-3.
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of subscriber transmissions in the 29.1-29.25 GH7 frequency band is of equal concern.”> The
technical capability of this spectrum to permit two-way LMDS subscriber transmissions.
while supporting FSS on a co-primary basis. may well determine whether this 150 MHz has
any practical value to prospective bidders. Thesc are issues that the TAC can answer now
that the Commission has put forth a spectrum segmentation plan.;3

At the same time. other parties present new technical information which they argue
permit greater spectrum sharing and utility. For example, Texas Instruments presents two

technical Appendices for the Commission’s consideration.”* NYNEX applauds the

Commission’s efforts to drive this proceeding forward. We believe that it may have broken

the “logjam” with its band segmentation plan in the Third NPRM. This may be evidenced in
TRW’s request for additional time to enable discussions among industry participants.
However, in the absence of breakthrough agreements. the Commission needs to be able to
rely on the facts developed by the TAC. not on party arguments. as a solid foundation for its

decisions in this proceeding.

W)
()

See, e.g., Comments of BellSouth at p. 5; Comments of ComTech at pp. 3-4; Comments of Endgate
at pp. 1-2; Comments of Hewlett-Packard at pp. 3-5: Comments of Northern Telcom at pp. 4-6;
Comments of Public Television at pp. 7-11; and Comments of Texas Instruments at pp. 11-12.

Cf. opposing Comments of Motorola at pp. 2-6

¥ As noted earlier, the NRMC did not itself seek to segment or split the spectrum band width, despite
the requests of several parties including NYNEX, because it did not believe that it was chartered to
do so. NYNEX Comments at p. 3. Therefore. many of these technical issues went undeveloped.
Contrary to the position now argued by Motorola. such factual development now is needed -- not
unnecessary -- precisely because this has been advanced only as a private, non-NRMC “settlement”
proposal (Motorola at pp. 3-4).

Comments of Texas Instruments, Appendices A and B
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VI.  CONCLUSION
For all of the foregoing reasons, NYNEX urges the Commission: (1) to establish
inclusive, procompetitive rules for its planned pioneer’s preference award and auction of

LMDS spectrum; and (2) to establish a TAC to answer technical questions affecting

spectrum use and sharing.

Respectfully submitted,

NYNEX Corporation

w  Aotg

Donald C. Rowe

1111 Westchester Avenue
White Plains, NY 10604
(914) 644-6993

‘ Its Attorney
Dated: October 10, 1995
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